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Tips

Health Care Audits

Why Are There Audits?

• To ensure that payments are made 

appropriately

• To recoup payments that were not 

made appropriately

• Pre-payment and post-payment
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Who Are The Auditors?

• Commercial payors

– In-network and out-of-network

• Medicare

– MAC (National Government Services, Inc.)

– RAC (Performant Recovery, Inc.)

– UPIC (replacing ZPIC) (SafeGuard Services LLC)

• Medicaid

– The Connecticut Department of Social Services (DSS)

5

Do You Have to Respond?

• Medicare, Medicaid, or in any commercial network participants 

– Required by law

– Contractually bound through participation agreements

• Out-of-network providers are not necessarily contractually bound, but . . .

– If you accept assignment, you are assumed to accept the conditions of payment

– Patients’ contract with insurers may require patients to allow records be audited in 

order for the patient to be reimbursed

• Refusal to cooperate may result in exclusion, offsets, or refusal to pay future 

claims
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Tips

Recovery Audit Contractors

(RACs)

Medicare Fee for Service Recovery Audit Program

• The Medicare Fee for Service (FFS) Recovery Audit Program’s mission is to 

identify and correct Medicare improper payments through the efficient 

detection and collection of overpayments made on claims of health care 

services provided to Medicare beneficiaries, and the identification of 

underpayments to providers so that the CMS can implement actions that 

will prevent future improper payments in all 50 states.

• There are also RACs for Parts C and D and each state has Medicaid RACs.
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Where did RACs originate?

• Section 306 of the Medicare Prescription Drug, Improvement, and 

Modernization Act of 2003: 3-year demonstration project in CA, FL & NY

• The Tax Relief and Health Care Act of 2006: Made the RAC program permanent 

and directed a nationwide expansion by January 1, 2010

• 2014- RAC Program Pause

• 2020- COVID Pause

9

Alphabet Soup

• The RACs are responsible for identifying improper payments

• The MACs are responsible for the adjustments of these claims

• The RACs refer cases to UPICs when fraud is suspected

• All MACs and UPICs have a Joint Operating Agreement with 

each RAC in their jurisdiction
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How Are RACs Paid?

• RACs are paid a contingency fee for overpayments and underpayments 

• RAC must have an accuracy rate of at least 95%, as calculated from the 

results of monthly accuracy audits performed by an independent validation 

contractor, or by CMS

• CMS expects that the RAC shall have an appeal affirmation rate of at least 

90%, at the first level of appeal

• If a provider files an appeal disputing the overpayment determination and 

the appeal is adjudicated in the provider’s favor at ANY level, the RAC shall 

repay Medicare any contingency fee payment that it received for that 

recovery
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Who are the RACs?

• Competitive bidding process

• 4 RACs - one for each geographic region

• RACs in Regions 1-4 perform post payment review to identify 

and correct Medicare claims specific to Part A and Part B.

• Region 5 RAC is dedicated to review of Durable Medical 

Equipment, Prosthetics, Orthotics, and Supplies (DMEPOS) and 

Home Health / Hospice
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Types of RAC Audits

• 3 year lookback (6 months for hospital patient status reviews)

• Automated: No medical record needed; data mining

• Semi-Automated: Claims review using data and potential human review of a 

medical record or other documentation

• Complex: Medical record required; the reviewer must be a qualified health 

care coder or clinician based on the type of review being undertaken

– ADR (Additional Documentation Request) sent to provider

– Provider has 45 days to respond

– If no documentation is submitted by the provider, the full amount of the claim is sent to the 

MAC for adjustment
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ADR Limits
• Request an extension if needed!

• Different rules apply to physicians/non-physician practitioners, suppliers, and 

facilities 

• One request every 45 days

• The limits are posted on the CMS website

15

RAC Review

• The RAC must complete their complex reviews and notify the 

provider of the results within 30 days from receipt of the 

medical record documentation

• Unless granted an extension by the CMS, the RAC will not 

receive a contingency fee in cases where more than 30 days 

have elapsed between receipt of the medical record 

documentation and issuance of the review results letter
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RAC’s Determination 

• Full denial or partial denial 

• RACs must only use policies and guidance in effect at the time 

of the claim submission; no retroactive application

• Discussion Period

– Must be requested within 30 days of the Review Results letter

– Before the claim is sent to the MAC for adjustment

– Physician to physician dialogue

17

Limitations 

• The RAC should not attempt recoupment, or forward, any claim to the 

MAC, or applicable CMS Data Center, for adjustment, if the anticipated 

amount of the overpayment is less than $25.00

• The RAC shall not forward claims to the MAC for adjustment if the claim is 

incorrectly coded, but the coding error is not expected to equate to a 

difference in the payment amount. For example, HCPCS code xxxxx requires 

a modifier for payment. Payment with the modifier is $25.50 per service; 

payment without the modifier is $25.50 per service. While the claim without 

the modifier is incorrect, there is no overpayment or underpayment and the 

claim shall not be forwarded for adjustment. 
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Extrapolation 

• The RAC may use extrapolation: 

– when it has been determined that a sustained or high level of payment error exists 

(50% or higher) OR

– after a documented educational intervention has failed to correct the payment 

error

• The RAC must receive authorization from CMS to go forward in recovering 

from the provider if the alleged overpayment exceeds $500,000 or is an 

amount that is greater than 25% of the provider’s Medicare revenue received 

within the previous 12 months

19

Settlement

• CMS has the authority to enter into administrative agreements including 

individual or group compromises or settlements with providers without 

requiring the RAC’s approval or input

• If CMS determines that a compromise and/or settlement of a RAC identified 

overpayment is in the best interest of Medicare at any time, the payment to 

the RAC will be adjusted so that the contingency payment is based only on the 

portion of the overpayment that remains collected or recouped after the 

administrative agreement, settlement or compromise
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Audit Topics

• All subject to CMS approval

• Approved RAC Topics

• Proposed RAC Topics
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RESULTS

• RACs identified approximately $89 million in overpayments 

and recovered $73 million in FY 2018

• Since its inception, the RAC program has returned more than 

$10 billion in improper payments to the Medicare trust fund 

and more than $800 million in underpayments to providers.
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Appeal
• Once you get the MAC demand letter, you can appeal

• There is no recoupment  during the first two levels of appeal
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Claims Decided Favorable to Appellant Partially Favorable to 

Appellant

Unfavorable to 

Appellant

Claims Dismissed

7,670 3,239 344 3,688 399

• 46.7% MAC appeal success rate, with 42.2% of appeals 

being completely favorable to the appellant!
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• At the second level of 

appeal, the success rate 

drops to 28.8%

Appeal Backlog

• RAC appeals have contributed to a massive appeal backlog

• November 2018: 426,594 appeals

• AHA Lawsuit: HHS ordered to eliminate the backlog by the end 

of FY 2022

• CMS: The average processing time for appeals was 1,361 days 

in FY 2019 and 1,430.1 in FY 2020.
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https://www.hhs.gov/about/agencies/

omha/about/current-

workload/average-processing-time-by-

fiscal-year/index.html

ADR Letter
Submission 
of Records

RAC 
Results 
Letter 

Discussion 
Period 

MAC 
Demand 

Letter

Appeal 
Process
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Tips

Tips for Surviving the RAC Audit

38

Tips

 STAY CALM

 Read the audit notification letter carefully

 Be mindful of deadlines

 Ask for more time if needed

 Follow the instructions for submission

 Electronic versus paper

 What to include and how to organize the records
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Tips Cont.

 Make copies of everything you provide to the auditor

 Carefully evaluate whether to submit anything other than the requested 

records

 Additional parts of the medical record

 Records from other providers

 Summaries of the case

40

Tips Cont.

 Internally review the records to assess risk

 May want to engage a consultant under attorney client privilege

 If you find a problem:

 STOP THE BLEEDING!

 Consider self-disclosure
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Tips Cont.

 Challenge RAC findings

 Address factual errors

 Address legal errors

 Review and challenge cited authority

 Argue that the disallowance should only be the difference between 

what was billed erroneously and what should have been billed

 Challenge extrapolation (consider engaging a statistician under attorney 

client privilege)
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Tips Cont.

 Be organized and professional in your presentation

 Type your response

 Include documentation as exhibits

 Make it easy to follow

 Separate documentation by sample/finding

 Put documents in chronological order

 Highlight pertinent areas of the record

 Be respectful and professional, but firm in your presentation

41
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Tips Cont.

 Be honest and cooperative

 The cover up is always worse than the crime

 Do not change documentation on samples that are requested for audit

 Resist the urge to “fix” or “clarify”

 If you obtain oral guidance, document it!

Audit Readiness

43
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Tips for Mitigating Risk

 Monitor the RAC Topics

 Self-Audit

 Compliance Program

 Culture of Compliance

 Hiring/Contracting

 Structuring Compensation 

 Maintaining documentation integrity during audit

 Submitting self-disclosures, as needed

 Errors and Omissions (E&O) coverage

45

A Word About 

Fraud
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False Claims Act

 It is illegal to submit claims for payment to Medicare or Medicaid that you know or 

should know are false or fraudulent

 Federal and Connecticut, civil and criminal 

 Per claim penalty PLUS treble damages

 Whistleblower provisions

 No specific intent required under the civil FCA

 “Knowing” =

 Actual knowledge

 Deliberate ignorance

 Reckless disregard

47

Anti-Kickback Statute

 Criminal law

 Prohibits the knowing and willful payment of “remuneration” to induce or reward 

patient referrals or the generation of business involving any item or service payable by 

the Federal health care programs
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Other Laws

 Anti-Fraud Laws

 Exclusion Statute

 CMP Law
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Common Ways to Become A Target

 Whistleblowers

 Data analytics

 Medicaid/Medicare audits

 Hotline tips

 Patient complaints

 Competitor information 

 Press reports
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High Risk Areas

 Impossible day

 Poor/no/fraudulent documentation

 Poor quality care

 Non-compliance with the billing rules

 Misapplication of CPT coding 

 Reckless Disregard

 Outsourcing billing function

 Associate practitioners
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This presentation is a summary of legal principles.

Nothing in this presentation constitutes legal advice, which can only be obtained 

as a result of a personal consultation with an attorney.

The information published here is believed accurate at the time of publication, 

but is subject to change and does not purport to be 

a complete statement of all relevant issues.

51

52



Stop RAC Auditors from Taking Back Your Medicare Money

www.healthcare.trainingleader.com 27

www.wiggin.com

© 2021 Wiggin and Dana LLP

Questions?

Jody Erdfarb 
jerdfarb@wiggin.com

(203) 363-7608
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