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Reduce Medicaid Audit Triggers and Overpayment Demands

PRACTUS

A LAW PRACTICE WITH A NEW PERSPECTIVE

Post-COVID Medicaid Audits:
What Every Provider Needs to
Know!

Knicole Emanuel
PractUS, LLP
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Reduce Medicaid Audit Triggers and Overpayment Demands

KNICOLE C. EMANUEL

Partner

For more than 20 years, Knicole has maintained a healthcare litigation
practice, concentrating on Medicare and Medicaid litigation, healthcare
regulatory compliance, administrative law and regulatory law. She
understands the intricate Medicare and Medicaid payment system, the
unique business of healthcare providers, the overlay of federal and state
Medicare and Medicaid rules and regulations, and actions of state
agencies that affect the way healthcare entities operate. Knicole has tried
over 2,000 administrative cases in over 30 states and has appeared
before multiple states’ medical boards. Knicole has successfully obtained
federal injunctions in numerous states, which allowed healthcare
providers to remain in business despite the state or federal laws
allegations of healthcare fraud, abhorrent billings, and data

mining. Across the country, Knicole frequently lectures on healthcare
law, the impact of the Affordable Care Act and regulatory compliance for
providers. She is a weekly panelist on RACMonitor, as a national expert
on Medicare and Medicaid audits. Prior to joining Practus, Knicole was a
Partner with Potomac Law Group, Co-Managing Partner with Gordon &
Rees, and served as North Carolina Assistant Attorney General in the
Health and Public Assistance Section where she gained a thorough
understanding of the Medicaid system that informs her practice today.

EDUCATION
»  University of Missouri-Kansas City School of Law, J.D., magna cum
laude

+ North Carolina State University, B.A., magna cum laude

AREAS OF EXPERTISE

Medicare & Medicaid Regulatory Compliance * Healthcare Litigation *
Administrative Law * Medicare & Medicaid Audits * False Claims Act
Litigation * White Collar Healthcare Fraud

Federal

National Government Services

RAC, CERT, ZPIC, UPIC Audits

5-level, appeal process

OIG, FBI, CMS

Managed Care Audits

Medicare v. Medicaid Audits

* State

* Medicaid Integrity Program
(MIP)

* Medicaid Fraud Control Unit
* RAC Audits

* TPE Audits

* The Department/Divisions

* Managed Care Audits
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Medicaid
- Integrity
Contractors
= (MICs)
=

/

Y OAS=

* Five jurisdictions:

* New York (CMS Regions | & I1)

* Atlanta (CMS Regions Il & IV)

* Chicago (CMS Regions V & VII)

* Dallas (CMS Regions VI & VIII)

* San Francisco (CMS Regions IX & X)

R4V V4L

Types of Medicaid
Audits

Post-payment
Prepayment

TPE/educational

www.healthcare.trainingleader.com
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POSt_Payment * Lookback period - Payments are
V. Prepayment

. Best alternative immediately suspended

. ¢ Preliminary Injunction
* No recoupments until v in

litigation is complete

* Documentation request
¢ Usually 50 — or so claims

Ste pS Of a * Documentation compilation

* Make copies! Keep accurate accounting.

Medicaid + Wait period

* Generally, 60 days

A u d |t * Notice of tentative overpayment

* Extrapolated

¢ Reconsideration review
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How are you
targeted?

* Data Mining
* High volume per service code
* Any abnormal spike in billings

* Anonymous complaint to the
Medicaid Fraud Division

The Regulations Germane to Medicaid Audits

42 CFR
Part 455 Subpart A | | Subpart B | | Subpart C

Subpart D | | SubpartE | | Subpart F

10
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Medicaid Auditors

fa

& OoPTUM®

VIA U.S. First Class Mail & Email

Ms. Knicole C. Emanuel

Bruce L. Gisi
11000 Optum Circle
MN101-W013

bruce gisi@optum.com
952.205.0635
WWW.optum.com

August 25, 2020
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©ctober 19, 2020
MIA SHAREFILE: bruce.gisi@optam com
Bruce L. Gisi

Associate General Counsel

Optum, Inc.
11000 O Ciecle, MN101-4013
Eden Prairie,

Re: i 10 Counscling
Casc No. R201812-4

Dear Me. Gisic

, 2020, with
representatives and our clicn SR cor< ersing your nkial slcgation et
o $456.673 30 We patc the two companics can
resolution about the alleged overpayments. bet ukm‘-:rll‘»an’qullm irws we

it b et e e, e il o v ek el vy

Under Foderal v, you e
o appeal your Spexifically, qzcm;sosm mw.:.mnm
-mm-ﬂx]pemno-mv,-l-um-yhe 8 tedetormination in socondance With §

2 contractor in Wmmnwawmwﬁ e sogutiom of the mmocnt
ommoversy.” Your sliegod averpeymest amour of SsaiT> 80, <omsuncs. . il

ion ™ We demand a redetermination, as we disagree with your asscssment for the
o e el

Optum s not catitled to any recoupment duc f0 its own actions. Optum initially contacted
R ot the alleged overpaymeni on February 22, 2019 lrctained counsel and submiticd
for a second on July 12, mlu Optum affimmed

s findings 25,

— i opmn.w

of any wrongdoing and repeatedly upheld a clearly emoncous o ion.

Oprain's uaseapossivenes, oa Deocmber 23, we filed an administrative action in ldaho

Administrative Courts in an atiempt 1o i

for § moaths. On A

“Final Decision” .wumummmnnuuhmumorunhdm—wm—
whether Optum the findings

RE:  Final Decision on Case No. R201812-4: <SS~ nin: and Counscling
Dear Ms. Emanuel,

Pursuant to Section 7.1 of the parties’ September 17, 2013 Provider Agreement (“Agreement”),
Optum hereby notifi fits final decision regarding both the validity and
the amount of the overpayment to n the al referenced matter. Specifically, Optum affirms its
overpayment determination and requests a refund of $456,873.80."

Due to this final decision, Optum and i must work together in good faith 1o resolve this
Agreement, §

dispute. See 7.1.IFthe parties are unable to resolve this matter within 30 days of receipt
o this notice, Optum wil pursue it rights o resove tis dispute via arbitration a5 oulincd in the
Agreement. /d.at §5.1 (noi “on the date mailed, if delivered
by first-class mail”) and §7.1.

It is Optum’s position that this notice togJffffounsel complies with the notice provision set
forth in the Agreement at Section 5.1 because there is no “address set forth at the signature portion™ of
the Agreement. /d. at §5.1. If @ disputes this, please inform me immediately and identify the
appropriate address 1o which this final decision should be sent.

Tlook forward to hopefully resolving this matter short of arbitration.

<e: Georganne Benjamin, Executive Director, Optum Behavioral Health, by email
Lori Stiles, Manager, Idaho Dep't of Health & Welfare Medicaid Program Integrity, by email
Matt Wimmer, Administration, Idaho Dep't of Health & Welfare Division of Medicaid, by email

' As a remis inal, i i 744 A 20
e o s il 1 SIS0, Asroof S0 S0 W
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* Bader, M.D. v. Wernert, M.D.
(2016)

P rO‘ * The Counseling Center, Inc. v. New
Mexico Human Services

P rOVI d e r Department (2018)

* K.C. v. Shipman (2013)

Ca S e * N.C. Dept. of Health and Human

Services v. Parker Home Care
(2013)

I_a W * U.S. v. Asercare, Inc., et al (2019)

13

Discrediting Auditors

* Education

* Experience

* Which policy used/relied upon

* False negatives (illegible signatures)

¢ Ghost criteria (not in rules or regulations)

* Oversight

14
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HU MAN : SERV[CES
EN

ARTM
‘Susana Martincz, Govermot

Brent Eamest, Secretary
Christopher P. Collins, General Covnsel

Extrapolation —
Example F——

ices Inc.
Over $12 million ‘
Appealed to Administrative Law Albuguerque, NM 87106
Judge Re: Medicaid Overpayment Claim
$896.94 . .

Department overturned
Pursuant to 8.351.2.14.A and 8.352.3 er seq. NMAC, please find HSD's notice of overpaymen(
hsud upon an independent review of the 2013 PCG random audit sample. Upon HSD's

review of the 150 claims identified by PCG, 41 were determined to have been either
mpmpcdy billed or lacking in documentation. Extrapolation used to determine the amount of
the overpayment claim. Based upon this analysis HSD has identified an overpayment amount of
Twelve Million, Fifteen Thousand, Eight Hundred and Fifty Dollars ($12,015,850.00).

This claim is subject to amendment as the Medical Assistance Division and the Office of the
Inspector General are to the i ities listed above, as well as
additional concems regarding potential violations of the False Claims Act, §27-14-4 NMSA.
Please be advised that HSD’s actions regarding this recoupment are civil, not criminal, in nature,
and do not affect or alter any potential criminal liabilities that may arise from fraudulent
Medicaid practices.

If you do not agree with the findings, you have thirty (30) calendar days from the date of this
letter to request a Fair Hearing which must be received by the HSD Fair Hearing Bureau no later
than the close of business of the thirtieth day. Requests for a Fair Hearing must be in writing,
dated and signed. Any request must contain a statement as to the specific findings in dispute and
the basis for your belief that the findings are incomrect. In addition, when requesting a Fair
Hnnng, you should provide documentation that you believe suppons the manner in which the
errviers were nravided and and/or hilled. (See 8.352.3.9 ef sea. NMAC for details of the hearing

15

Changes to
Extrapolation Rules

¢ Change Request 10067

« Extrapolation shall be used when a sustained or high
level of payment error exists.

« Extrapolation may be used after documented
educational intervention (such as in the Targeted
Probe-and-Educate (TPE) program).

« It follows that extrapolation should not be used if there
is not a sustained or high level of payment error or
evidence that documented educational intervention
has failed.

16
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Personal
Care
Products v.
Smith

Personal Care Products did not agree to repay the overpayments and
refused to pledge a security interest to show good faith,

HHSC imposed a partial hold on payments due to Personal Care
Products

Personal Care Products challenged the payment hold in federal court
under 42 U.S.C. § 1983, resulting in a stay of the administrative appeal
until the federal suit was resolved

By the time the administrative appeal again became active, the HHSC
reviewer who initially reviewed the files had retired and was not
available to testify at the hearing. HHSC therefore requested another
reviewer, Steven Morgan, to review the files. Morgan found errors
that resulted in a higher overpayment amount than the $ 1,152,918
that HHSC had noticed in 2007. HHSC amended its notice in August
2013, seeking repayment of $ 2,357,115 in overpayments in its First
Amended Notice of Hearing and Complaint (First Amended Notice).

Court upheld the overpayment

Pers. Care Prod., Inc. v. Smith, 578 S.W.3d 262, 265 (Tex. App. 2019)

17

www.healthcare.trainingleader.com

The Past Matters

* The contractor may review the
provider’s past noncompliance
for the same or similar billing
issues or a historical pattern of
noncompliant billing practice.
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Authorization from CMS

¢ RAC auditor now must

MS

CENTERS FOR MEDICARE & MEDICAID SERVICES

receive authorization from
CMS to go forward in
recovering from the provider if
the alleged overpayment
exceeds $500,000 or is an
amount that is greater than 25
percent of the provider’s
Medicare revenue received
within the previous 12 months.

19
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Challenges to
the
Extrapolation

Ve

-

Sample size too small

-

Lack of homogeneity within sample strata
may be extrapolated to unrelated claims

-
-

-

Poor precision and confidence intervals

Ve

-

Not representative of the universe

-

-

Auditor’s credentials (or lack thereof)

20
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ID of the Claims Universe . s admitted in the change

request that, on occasion, “the
universe may include items
that are not utilized in the
construction of the sample
frame. This can happen for a
number of reasons, including,
but not limited to: a) some
claims/claim lines are
discovered to have been
subject to a prior review; b) the
definitions of the sample unit
necessitate eliminating some
claims/claim lines; or c) some
claims/claim lines are
attributed to sample units for
which there was no payment.”

21

-

Administrative appeals will be
reviewed and a decision will be
given within 90 calendar days of
the appeal request. Send
provider administrative appeals

Medicaid \tO:

Extrapolations e

~

/
<

Provider Appeals Department
ConnectiCare

175 Scott Swamp Road
Farmington, CT 06032-3124

- /

22
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4 N
The right to use the good
(thing that is owned),
N\ )
4 N
The right to earn an income
Property \from It, )
Rights 4 _ _ N
The right to transfer it to
others, and
S J
4 N
The right to enforce
property rights.
- /
23
* Right to Own
* Security
What Are

Property Rights?

* Right to Prosper

* Right to life, liberty, and
the pursuit of happiness

24
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TERMINATIONS

25

25

Personal Care
Products v.
Smith

Personal Care Products did not agree to repay the overpayments and
refused to pledge a security interest to show good faith,

HHSC imposed a partial hold on payments due to Personal Care
Products

Personal Care Products challenged the payment hold in federal court
under 42 U.S.C. § 1983, resulting in a stay of the administrative appeal
until the federal suit was resolved

By the time the administrative appeal again became active, the HHSC
reviewer who initially reviewed the files had retired and was not
available to testify at the hearing. HHSC therefore requested another
reviewer, Steven Morgan, to review the files. Morgan found errors that
resulted in a higher overpayment amount than the $ 1,152,918 that
HHSC had noticed in 2007. HHSC amended its notice in August 2013,
seeking repayment of $ 2,357,115 in overpayments in its First
Amended Notice of Hearing and Complaint (First Amended Notice).

Court upheld the overpayment

Pers. Care Prod., Inc. v. Smith, 578 S.W.3d 262, 265 (Tex. App. 2019)

26
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Medicare Audit Appeals

Initial determination

Redetermination (MAC or UPIC)

Reconsideration (QIC)

ALJ Hearing

Medicare Appeals Council Review

Judicial Review

PRACTUS

27

Medicaid Audit Appeals

Initial determination
Reconsideration review

Exhaust administrative remedies
Office of Administrative Hearings

Judicial Review
PRACTUS

28
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Common Mistakes

OROR®

FAXED PAGES STICK ILLEGIBLE LOST PAGES PROVIDERS NOT
TOGETHER SIGNATURES MAINTAINING
COPIES

29

COVID EXCEPTIONS

e COVID has created a scenario in which
the exceptions to the rule becomes the
general rule. SNFs face hundreds of COVID
regulatory exceptions that will be
eliminated upon the expiration of the PHE.
Audits will follow.

30
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PUBLIC * Executive Orders signed by President
* March 13, 2020, effective March 15t
HEALTH Fvere 90 b
* Every ays
EPIDEMIC * Scheduled to expire October 23, 2020

(PHE) * January 21, 2021

31

32
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A

PRACTUS

33
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